REDACTED VERSION

ENERGY SERVICES PERFORMANCE CONTRACT
FOR
THE EMPIRE STATE BUILDING
(INSERT PROJECT NAME) RETROFIT PROJECT

This Energy Services Performance Contract for the Empire State Building (PROJECT NAME)
Retrofit Project (this “Contract”) is entered into by and between Johnson Controls, Inc. (“ESCO”), and
Empire State Building Company L.L.C. (“Customer™), as of the date of execution set forth below; whereby
the ESCO agrees to implement the energy conservation measures and perform the other services set forth in
this Contract, including in the attached schedules:

Schedule A: Project Description;

Schedule B: Performance Guarantee;

Schedule C: Methodology and Baseline;

Schedule D: Performance Tracking Services;

Schedule E: Payment Schedule;

Schedule F: Project Specific Customer Responsibilities;
Schedule G: Required Maintenance;

Schedule H: ESCO’s Insurance Requirements;
Schedule I: Building Rules and Regulations; and
Schedule J: Competitive Bidding and WAF Procedures

The ESCO agrees to implement the Project and perform the Contract Services, as hereinafter defined, at the
office buildings owned by the Customer commonly known as the Empire State Building and located at:

Empire State Building

350 5™ Avenue

New York, NY 10118
(the "'Site™).

IN WITNESS WHEREOF, the parties have executed this Contract as of the day and year written
below.

EMPIRE STATE BUILDING COMPANY L.L.C.  JOHNSON CONTROLS, INC.

By By
Signature Signature
Title Title

Date Date
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DEFINITIONS

All capitalized terms used in this Contract shall have the meaning set forth below, or in Schedule B,
Section I:

1.
2.

10.
11.
12.
13.
14,
15.

16.
17.

18.
19.

"Anti-Terrorism Laws" is defined in Section 5.5.2.

"Building Rules and Regulations” means those rules, regulations, and procedures applicable to
tenants and contractors performing work of any nature within the building, which are attached to
this Contract as Schedule 1.

"Change Order” means a written change in the Project executed by both Parties that, pursuant to
Article 8, specifies changes in the Contract Services and, if applicable, changes in the Contract
Sum and Contract Time.

"Concealed Conditions" means subsurface or otherwise concealed physical conditions at the Site
of an unusual nature that differ materially from those conditions ordinarily found to exist and
generally recognized as inherent in construction activities of the type and character as the Work,
and that the ESCO could not have discovered through the exercise of reasonable diligence during
the performance of the Investment Grade Audit.

"Confidential Information™ is defined in Section 15.3.1.

"Construction Operations Phasing Plan" means a construction operation phasing plan detailing
the ESCQO's phasing and staging of the Work at the Site.

"Construction Schedule" means the ESCO's construction schedule for the Work that includes,
without limitation, a schedule related to the entire Project, and that provides for expeditious and
practicable execution of all aspects of the Work.

"Contract Documents” means this Contract with conditions set forth herein, the Schedules
identified above, the Design & Engineering Documents (once approved by the Customer as
provided in Section 4.2), the Construction Schedule, any Change Orders, the other documents
listed in the Contract, and any modifications to the foregoing documents issued after execution of
this Contract.

"Contract Services" means the Work and the Guarantee Period Services.
“Contract Sum” is defined in Section 2.1.

“Contract Time” is defined in Section 1.1.

"Customer" is defined on the first page of this Contract.

"Date of Commencement" means the date established pursuant to Section 1.2.
"Day" means calendar day unless otherwise specifically designated.

"Deliverables” means the Design Materials that are necessary for the Customer to operate and
maintain the Project or are otherwise intended for conveyance to the Customer.

"Design & Engineering Documents" is defined in Section 4.2.1.

"Design Materials" means the copies and other tangible embodiments of the drawings,
specifications, designs, plans, "architectural work" (as such term is defined in the Architectural
Works Copyright Protection Act of 1990) and other documents, prepared by or on behalf of the
Customer, the ESCO, and/or Subcontractors in connection with the Project or the Contract
Services.

"Engineer Neutral" is defined in Section 1.3.2.

"Energy Conservation Measure" or "ECM" means the equipment, devices, materials, and/or
software to be installed at the Site by the ESCO and all related services as described in Schedule
A
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20.

21.

22.
23.
24,
25.

26.

27.

28.

29.

30.
31.
32.
33.

34.
35.

36.

37.

38.
39.

REDACTED VERSION

“Entire Project” means the cumulative sum of this Project and all Separate ECMs performed
under the Separate ECM Contracts.

"Environmental Incentives” means all rights, credits (including tax credits), rebates, grants,
benefits, reductions, offsets, and allowances and entitlements of any kind, howsoever entitled or
named (including carbon credits and allowances), whether arising under federal, state or local law,
international treaty, trade association membership or the like, arising from the development or
installation of the ECMs and the reduction of energy usage at the Site. Without limiting the
forgoing, "Environmental Incentives" includes utility rebates or incentive programs, green tags
renewable energy credits, tradable renewable certificates, portfolio energy credits, the right to
apply for (and entitlement to receive) incentives under any state tax credit program, grants from
nongovernmental organizations, and the right to claim federal income tax credits under Sections
45 and/or 48 of the Internal Revenue Code.

"ESCO" or "Energy Services Company" is defined on the first page of this Contract.
"ESCO's Representative™ is defined in Section 5.3.
"Extraordinary Measures" is defined in Section 1.6.

"Final Acceptance” means the date that the Customer has determined, in consultation with the
ESCO, that all of the required Work for constructing and commissioning the Project have been
completed in accordance with the Contract Documents.

"Final Acceptance Date" is defined in Section 1.4.

“Financing Contract” means a contract for the financing of all or any portion of the Contract
Sum.

"Guarantee Period" is defined in Section 1.1.

"Guarantee Period Services" means the performance guarantee, monitoring, Project modification,
guarantee reconciliation, Performance Tracking Services, and other services to be performed
during the Guarantee Period as described in Schedules B, C, and D of this Contract.

"Guarantee Term" is defined in Schedule B, Section I.
"Guaranteed Annual Savings Amount™ is defined in Schedule B, Section I.
"Guaranteed Project Savings Amount” is defined in Schedule B, Section I.

"Hazardous Material" means (A) any substance that is listed, defined, designated or classified
under any state, federal, or local law relating to the protection of the environment or human health
as a (i) hazardous material, constituent, or waste, (ii) toxic material, substance, constituent, or
waste, (iii) radioactive material, substance, constituent, or waste, (iv) dangerous material,
substance, constituent, or waste, (v) pollutant, (vi) contaminant, or (vii) special waste; or (B)
petroleum, petroleum products, radioactive matters, polychlorinated biphenyl, pesticides, asbestos,
or asbestos-containing materials.

"Installation Period" is defined in Section 1.1.

"Intellectual Property Rights" means any patents, copyrights, trademarks, service marks, trade
secrets and similar and related intellectual property rights protected by law.

"Interim Completion” means the achievement of the requirements for Substantial Completion for
a particular ECM prior to the Substantial Completion Date.

"Investment Grade Audit" means the report prepared the ESCO that sets forth, among other
things, (a) an assessment of the energy consumption characteristics of the Site, (b) specific energy
analysis related to the Site and its operation, and (c) recommendations for projects or programs to
achieve cost and/or energy savings in the operation of the Site.

"Manufacturers' Warranties" is defined in Section 4.14.

"Mold" means any type or form of fungus or similar biological material or agent, including mold,
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41.
42,
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44,
45,
46.
47.
48,

49,
50.

51.
52.

53.

54.
55.
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mildew, moisture, yeast and mushrooms, and any mycotoxins, spores, scents, or by-products
produced or released by any of the foregoing.

"Parties" means the ESCO and the Customer. "Party" means either the ESCO or the Customer.
"Performance Guarantee Year" is defined in Schedule B, Section I.
"Performance Tracking Payment" is defined in Section 2.4.

"Performance Tracking Services" means those services to be provided by the ESCO to measure
and verify the performance of the Project and all Separate ECMs described in Schedule D.

"Phase I Installation Period Payment" is defined in Section 2.1.2.a.
"Phase I Installation Period Services" is defined in Section 2.1.1.
"Phase Il Installation Period Payment" is defined in Section 2.1.2.b.
"Phase Il Installation Period Services" is defined in Section 2.1.1.

"Procured Subcontracts” means those proposed contracts with Subcontractors identified on
Schedule A that the Parties have agreed will be subject to bidding as part of the Procurement
Services described in Section 4.2.4.

"Procurement Services" is defined in Section 4.2.4.

"Professional Standard" means the implementation and exercise of the degree of judgment and
skill that is ordinarily possessed by (and generally accepted as being appropriate for) nationally
recognized design professional, engineering professionals, and construction professionals of good
standing and who are undertaking energy services projects which are of similar scope, nature, and
complexity as the Project.

"Prohibited Person" is defined in Section 5.5.2.

"Project” means the building analysis and recommendation services, design, engineering,
installation, repairs, retrofit, complete implementation of the Energy Conservation Measure, and
training program for the Customer's employees as more fully described in the “Project
Description” attached hereto as Schedule A and the other terms and provisions of this Contract.

"Punch List" means minor items of Work to be completed after Substantial Completion and prior
to Final Acceptance, which do not prevent the ECM from being used for the purpose for which it
is intended and which will not prevent the issuance of applicable permits or certificates for such
use.

"Savings Guarantee Commencement Date" is defined in Schedule B, Section I.

"Separate ECM" means equipment, devices, materials, software, and/or other related services that
are performed or installed at the Site by the ESCO pursuant to a contract with the Customer other
than this Contract, and for which the installation, measurement, and verification are intended to be
undertaken in coordination with the Entire Project. The Separate ECMs may include any one or
more of the following:

a. Recycling the existing electric chillers to provide increased capacity and higher
efficiency and piping work to introduce zone by-pass and the removal of backwash
valves, and supplying the Site with a secondary condenser water loop to serve the
existing water cooled equipment in the low rise portion of the Site ("Chiller Plant
Retrofit");

b. Providing a thermal barrier and seal openings behind the existing radiators on the
exterior walls directing more heat into the occupied space and reducing air
infiltration ("Radiator Insulation™);

c. Including the installation of new controls and integration with the existing system to
optimize the HVAC system and provide electrical monitoring ("Building
Automation System"); and
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d. Providing a platform for collecting 15 minute meter data and creating a normalized
data base of tenant energy use that will be used to support profiling, reporting, and
integration with property management software ("Tenant Energy Management
Metering").

56. "Separate ECM Contract” means any contract between the Customer and ESCO for a Separate
ECM.

57. "Separate ECM Work" means the work and services required by a Separate ECM Contract,
including all labor, materials, equipment, and services provided or to be provided by the ESCO to
fulfill the ESCQ's obligations under such Separate ECM Contract.

58. “Site” is defined on the first page of this Contract.

59. "Subcontractor" means any partnership, firm, corporation or entity other than an employee of the
ESCO, who contracts with the ESCO to furnish services, labor, materials, or labor and materials at
the Site. This term also includes subcontractors of any tier, suppliers, fabricators or manufacturers,
whether or not in privity with the ESCO.

60. "Substantial Completion™ means the date that is the later of the following: (i) the Customer has
determined, in consultation with the ESCO, the Work for the ECM is sufficiently implemented in
accordance with the Contract Documents, including commissioning of any systems required by
the Contract Documents, so that the Customer may utilize the ECM for the use that it is intended,
and is fully complete except for minor items, adjustments, and/or corrections that do not interfere
with the Customer's use and occupancy of the ECM; or (ii) if the nature of such Work requires that
a certificate of occupancy be issued, it means the date of issuance of the required certificate of
occupancy.

61. "Substantial Completion Date" is defined in Section 1.3.
62. "USA Patriot Act" is defined in Section 5.5.2.

63. "Work" means the work and services required by the Contract Documents during the Installation
Period and during any period of time during which the ESCO is required to correct or replace its
work and services pursuant to this Contract, whether completed or partially completed and,
includes all labor, materials, equipment, and services provided or to be provided by the ESCO to
fulfill the ESCO's obligations under this Contract.

RECITALS

WHEREAS the Customer is willing to have installed within the Site the equipment and related work
described in Schedule A that comprises the Project;

WHEREAS the Customer desires to retain the ESCO to complete the Project and provide initial start-up,
training, monitoring, verification of savings, and other services, as more fully set forth herein;

WHEREAS the Customer desires to enter into a contract with the ESCO to achieve energy and
maintenance cost reductions within the Site, subject to the terms and conditions of the Contract; and

WHEREAS, the Customer and ESCO may enter into agreements other than this Contract for the

implementation of one or more Separate ECMs, with the intent that the Separate ECMs be designed,
installed, measured, and verified in coordination with the Entire Project;

and for other good and valuable consideration, the Parties, intending to be legally bound, hereby agree as
follows:
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ARTICLE 1-CONTRACT TIME AND PROJECT SCHEDULE

1.1 Contract Time. The "Contract Time" is the period of time from the Date of Commencement, as
established pursuant to Section 1.2, until the end of the Guarantee Term. The Contract Time consists of
the Installation Period and the Guarantee Period. The "Installation Period" is the period of time from the
Date of Commencement until Final Acceptance of the entire Project. The "Guarantee Period" is the period
of time from the Savings Guarantee Commencement Date until the end of the Guarantee Term.

1.2 Date of Commencement. Execution of this Contract by both Parties shall constitute the Date of
Commencement.

13 Substantial Completion. The ESCO will commence the Work within ten (10) days after the Date
of Commencement and will successfully achieve Substantial Completion of the Project within
[XXXXXXXXX] days from the Date of Commencement ("Substantial Completion Date"), subject only to
adjustments of this Contract Time as provided in the Contract Documents.

1.3.1 When the ESCO believes that the ECM has achieved Substantial Completion, the ESCO will
submit a certificate of Substantial Completion and a Punch List to the Customer on a form agreed to by the
Parties. If the Customer concurs that the described portion of the Work as performed has achieved Substantial
Completion, the Customer will accept that Work by signing the certificate of Substantial Completion and the
Punch List and returning both to the ESCO. If the Customer does not concur that the Work has achieved
Substantial Completion and/or that the Punch List is not complete or correct, then the Customer shall notify
the ESCO within ten (10) business days of any discrepancies. To the extent the ESCO does not dispute the
discrepancies raised by the Customer, the ESCO shall (i) promptly and diligently correct the Work to conform
to the description of the Work set forth herein, and resubmit the certificate of Substantial Completion to the
Customer, and (ii) promptly complete all items on the Punch List. If the ESCO disagrees with the
discrepancies raised by the Customer, the ESCO shall notify the Customer of a dispute and such dispute shall
be resolved in accordance with Section 1.3.2 herein. If the Customer does not deliver written notice to the
ESCO within thirty (30) days of receiving the certificate of Substantial Completion and the Punch List, the
Customer will be deemed to have agreed to, signed and returned the certificate of Substantial Completion and
the Punch List.

1.3.2 Any disputes concerning the Substantial Completion of the Work will be resolved by submitting
the issue to a third party professional engineering firm reasonably acceptable to both the ESCO and the
Customer (“Engineer Neutral"). The Engineer Neutral shall be authorized to make determinations and bind
the Parties on issues related solely to interpretations or adequacy of the Design & Engineering Documents or
the execution and/or completion of the Work embodied in the Design & Engineering Documents as it relates
to the Substantial Completion Date. The Engineer Neutral shall not have the authority to render
determinations regarding delay claims, payment disputes or other Contract disputes that do not involve or
arise out of the content of the Design & Engineering Documents and/or the quality of the execution of the
Work. All disputes beyond the authority of the Engineer Neutral shall be resolved pursuant to Article 7
herein. The determination of the Engineer Neutral with respect to Substantial Completion will be final and
binding upon the Parties. The ESCO and the Customer shall share equally the costs or fees for such firm in
connection with such dispute resolution process.
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1.4 Final Acceptance. The ESCO will successfully achieve Final Acceptance of the entire Project
within [XXXXXXXXX] days from the Date of Commencement, subject only to adjustments of the
Contract Time as provided in the Contract Documents (“Final Acceptance Date™). The ESCO
acknowledges that the Savings Guarantee Commencement Date will commence upon the earlier of the
Final Acceptance Date or the Substantial Completion Date, even if the ESCO has failed to achieve Final
Acceptance of the entire Project.

15 Early Completion Incentives and Liquidated Damages. This Contract does not include any
incentive payments for early completion of the Project or liquidated damages for late completion of the
Project.

1.6 Construction Schedule and Construction Operations Phasing Plan. The ESCO will, within thirty
(30) days after the Date of Commencement prepare and submit the Construction Schedule and Construction
Operations Phasing Plan, prepared in form and substance reasonably acceptable to or as specifically
prescribed by the Customer. The Construction Schedule shall be updated by the ESCO and submitted to
the Customer at least monthly and, if requested by the Customer, in MS Project format. The ESCO shall
submit a revised Construction Schedule when the ESCO's planned sequence is changed or when Project
changes are made that affect the Construction Schedule. Any changes to the Construction Schedule and
Construction Operations Phasing Plan are subject to review and approval by the Customer. When
performing the Work, the ESCO shall comply with the Construction Operations Phasing Plan and the
Construction Schedule and all Building Rules and Regulations, including any modifications or additions to
the Building Rules and Regulations that are generally applicable to all contractors performing work at the
Site. If the Customer determines through reasonable evidence that the performance of the Work is behind
schedule such that the ESCO will be unable to achieve Substantial Completion in accordance with the
Construction Schedule, the Customer shall have the right, but no obligation, to order the ESCO in writing
to take corrective measures necessary to expedite the progress of construction, including, without
limitation. (i) working additional shifts or overtime, (ii) supplying additional manpower, equipment, and
facilities and (iii) other similar measures (collectively "Extraordinary Measures™). The determination of
whether the progress of the Work is behind schedule shall take into account any extensions in time to
which the ESCO is entitled under Section 9.2 herein. The Customer is hereby permitted to continue use of
Extraordinary Measures until the progress of the Work complies with the stage of completion required by
the Contract Documents. The Customer's right to require Extraordinary Measures is solely for the purpose
of ensuring the ESCO's achievement of Substantial Completion in accordance with the Construction
Schedule. In no event shall the Customer have control over, charge of, or any responsibility for
construction means, methods, techniques, sequences or procedures or for safety precautions and programs
in connection with the Work, notwithstanding the rights and authority granted in this Section or elsewhere
in the Contract Documents. If the ESCO contends that the Extraordinary Measures are the result of fault of
the Customer, or some other event that may justify an extension of the Contract Time pursuant to Section
9.2 of this Contract, the ESCO may make a claim for additional time or cost pursuant to Article 9 herein.
The Customer may exercise its rights under or pursuant to this Section frequently as the Customer deems
reasonably necessary to ensure that the ESCO's performance of the Work will comply with the
Construction Schedule and the Contract Documents.

ARTICLE 2 - COMPENSATION TO THE ESCO

2.1 Contract Sum. The Customer shall pay the ESCO for the due, proper, and complete performance
of the Work as required hereunder and for the due performance of all other obligations and duties imposed
upon this ESCO pursuant to this Contract, other than the Performance Tracking Services, the "Contract
Sum", which shall consist of the Phase I Installation Period Payment and, if the Customer authorizes Phase
Il Installation Period Services pursuant to Section 4.2.5 of this Contract, the Phase Il Installation Period
Payment.

2.1.1. The "Phase | Installation Period Services" include the work and services of the ESCO to
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secure all permits and approvals for the Project, prepare the Design & Engineering Documents, and
perform the Procurement Services. The "Phase Il Installation Period Services" include all Work, other
than the Phase I Installation Period Services.

2.1.2  The Phase I Installation Period Payment and Phase 11 Installation Period Payment shall be
determined as follows, subject to additions and deductions by Change Order as provided in this Contract:

a. The "Phase | Installation Period Payment" for the performance of the Phase |
Installation Period Services is [$XXXXXXX].

b. The "Phase Il Installation Period Payment" for the performance of the Phase Il
Installation Period Services is the lesser of:

i. [EXXXXXXX] ("Phase Il Lump Sum Amount"); and

ii. An amount consisting of the following: (1) the Phase Il Lump Amount, less
[EXKXXXXXX] (which sum represents the total estimated contract sums of the
Procured Subcontracts as of the date of execution of this Contract); and (2) the
final contract sums of the Procured Subcontracts approved by Customer
following the completion of the Procurement Services.

2.1.3  The Customer hereby understands and agrees that the Phase Il Lump Sum Amount,
Guaranteed Annual Savings Amount, and Guaranteed Project Savings Amount have been arrived at based
upon the full performance of this Project and the Entire Project. Accordingly, if the Customer elects not to
enter into Separate ECM Contracts for the Entire Project, or if the Customer does not authorize the
installation or construction of any Separate ECM included within the Entire Project, then the Phase 1l Lump
Sum Amount, Guaranteed Annual Savings Amount, and Guaranteed Project Savings Amount will be
adjusted based upon a schedule of alternates prepared by the ESCO that accounts for all possible
combinations of the Project and the Separate ECMs. Such schedule of alternates must be prepared by the
ESCO prior to the completion of the Design & Engineering Documents, and shall be subject to the
approval of the Customer.

2.2 Installation Period Savings. In the event the ESCO achieves cost savings during the
Implementation Period those cost savings shall not reduce the Contract Sum, and shall belong exclusively
to the ESCO.

2.3 Environmental Incentives. The Customer shall own, and may assign or sell in its sole discretion,
all right, title, and interest associated with Environmental Incentives. Environmental Incentives will not be
included within any calculation of savings or otherwise reduce the ESCO's responsibility for achieving the
Guaranteed Annual Savings Amount or Guaranteed Project Savings Amount.

2.4 Compensation for Performance Tracking Services. Commencing upon Substantial Completion of
the ECM and continuing until the expiration or earlier termination of this Contract, the ESCO will perform
the Performance Tracking Services. The Customer shall make quarterly payments to the ESCO for the
Performance Tracking Services for each Performance Guarantee Year in the amounts set forth in Schedule
E, Section Il (the "Performance Tracking Payment") and in accordance with Section 10.1.2 of this
Contract. The Parties acknowledge and agree that the Performance Tracking Services will measure and
verify the performance of the Project and the Separate ECMs, and that the payment of the amounts set forth
in Schedule E, Section Il, under a Separate ECM Contract shall discharge the Customer's obligation to
make any Performance Tracking Payment pursuant to this Section. Subject to the Customer's right to
withhold payments pursuant to Section 10.2 of this Contract, if in any Performance Guarantee Year, the
Customer fails to pay for the Performance Tracking Services in accordance with this Contract or does not
permit the ESCO to perform the Performance Tracking Services, the ESCO shall have no obligation to
achieve the performance guarantees set forth in Schedule B with respect to such Performance Guarantee
Year.
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ARTICLE 3 - CUSTOMER

3.1 Project Specific Customer Responsibilities. The Customer agrees to undertake the Project specific
Customer responsibilities set forth on Schedule F.

3.2 Customer Representative. The Customer will appoint one individual who is authorized to act on
behalf of the Customer either to approve, reject or otherwise facilitate the orderly execution of the Contract
Services and with whom the ESCO may consult at all reasonable times, and whose instructions, requests,
and decisions in writing shall be binding upon the Customer as to all matters pertaining to this Contract.
The Customer may substitute Customer's representative upon written notice to the ESCO.

3.3 Information to the ESCO. Information requested by the ESCO and under the Customer's control
necessary for the performance of the Contract Services shall be furnished by the Customer with reasonable
promptness. Any information or documentation provided by the Customer to the ESCO relating to the
Project or Site is provided only for the convenience of the ESCO. The Customer makes no representation
or warranty to as to the sufficiency, completeness, or accuracy of such information.

34 Telephone and Network Access. The Customer is responsible for providing all required telephone
lines and telephone service and/or all required network LAN/WAN access including but not limited to VPN
tunneling, firewall coordination, and static/dynamic IP address maintenance to allow the ESCO 24/7
remote access to performance tracking monitoring systems to the extent required to perform and complete
the Contract Services.

ARTICLE 4 - INSTALLATION PERIOD SERVICES

4.1 Permits and Approvals. Except for those permits and fees that cannot be delegated by the
Customer under applicable laws, rules and regulations and that are specifically identified on Schedule A,
the ESCO shall secure and pay for necessary permits, approvals, assessments and charges required for the
proper execution and completion of the Work. If the Customer is required to incur any costs in connection
with obtaining the permits and fees that cannot be delegated by the Customer under applicable laws, such
costs shall be deducted from the Contract Sum. The Contract Sum includes payment for all costs the ESCO
may incur with respect to “controlled” and “permit” inspections by an independent third party.

4.2 Design and Engineering Documents; Procurement; Authorization of Phase Il Installation Period
Services

4,21  The ESCO shall prepare, for written approval by the Customer, working drawings and
specifications setting forth in detail the requirements of the construction and installation of the Project in
accordance with the Contract Documents ("Design & Engineering Documents”). The Desigh &
Engineering Documents shall include all drawings, specifications, schedules, diagrams, and plans, and such
content and detail as is necessary to properly complete the construction of the Project or as otherwise
suitable for bidding purposes, and shall provide information customarily necessary for the use of such
documents by those in the building trades. Where required by law, the Design & Engineering Documents
must bear the stamp or seal of architects or engineers licensed by the state in which the Site is located. The
Design & Engineering Documents need not be submitted to the Customer as a complete set, but may be
submitted in successive packages, each of which address separate construction trades or systems applicable
to the Project. Provided individual packages do not require information from packages not yet complete,
the Customer shall review, within thirty (30) days after receipt by the Customer, each package of Design &
Engineering Documents and either (i) approve such documents; or (ii) disapprove such documents,
specifying in writing the basis for disapproval. The Customer's failure to approve or disapprove the Design
& Engineering Documents within such thirty (30) day period shall be deemed approval. The ESCO shall
cooperate with the Customer to promptly resolve any questions or issues the Customer may have with
respect to the Design & Engineering Documents.

4.2.2 The ESCO covenants and agrees that (i) it shall not commence the procurement or
construction of any portion of the Project until the completed Design & Engineering Documents relevant to
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such part or portion have been approved by the Customer in writing; and (ii) the Design & Engineering
Documents shall be completed in accordance with the Professional Standard and all applicable laws. The
ESCO shall, at no expense to Customer, promptly modify any Design & Engineering Documents which are
not in accordance with laws or are inaccurate or contain errors or omissions.

4,23  The ESCO acknowledges and agrees that any review, approval, comment or evaluation
by the Customer of any plans, drawings, specifications, or other documents prepared by or on behalf of the
ESCO shall be solely for the Customer's determining for its own satisfaction the suitability of the Project
for the purposes intended by the Customer, and may not be relied upon by the ESCO, its Subcontractors, or
any other third party as a substantive review thereof. The Customer, in reviewing, approving, commenting
on, or evaluating any plans, drawings, specifications, or other documents, shall have no responsibility or
liability for the accuracy or completeness of such documents, for any defects, deficiencies or inadequacies
therein or for any failure of such documents to be complete or to comply with the requirements set forth in
the Contract Documents. In no event shall any review, approval, comment, or evaluation by the Customer
relieve the ESCO of any liability or responsibility under this Contract, it being understood that the
Customer is at all times ultimately relying upon the ESCO's skill, knowledge, and professional training and
experience in preparing any plans, drawings, specifications, or other documents.

4.24  Following the Customer's written approval of the Design & Engineering Documents (or
at such earlier time as may be approved by the Customer), the ESCO agrees to undertake the procurement
of the Procured Subcontracts and, subject to the prior written approval of the Customer, negotiate contracts
with selected Subcontractors for the performance of the Work within the scope of the Procured
Subcontracts (collectively, the "Procurement Services"). The Procurement Services must be performed in
general accordance with Sections 2 through 5 of Schedule J, Competitive Bidding and WAF Procedures,
except that Section 2.d is not applicable.

425  Within thirty (30) days following the completion of all Procurement Services, the
Customer shall either (i) provide a written notice to the ESCO directing the ESCO to proceed with the
Phase Il Installation Period Services, or (ii) provide a written notice to the ESCO terminating this Contract
pursuant to Section 13.3; provided, however, notwithstanding anything to the contrary set forth in Section
13.3, upon any such termination Customer shall pay ESCO an amount that, together with any payments
previously made, equals the Phase | Installation Period Payment, and the Customer shall have no other
payment obligation under this Contract. The ESCO shall have no obligation to perform the Phase Il
Installation Period Services unless and until it receives a notice from the Customer to proceed with such
services pursuant to this Section.

4.3 Supervision and Performance of the Work. The ESCO shall supervise, perform, and direct the
Work, using the professional skill, care, and attention reasonably required for projects similar to the
Project. The ESCO shall be solely responsible for and have control over means, methods, techniques,
sequences, and procedures and for coordinating all portions of the Work under the Contract, unless the
Contract Documents give other specific instructions concerning these matters. The ESCO agrees to
faithfully and fully perform the terms of this Contract, and shall complete the Work free and clear of all
liens. The ESCO shall, at all times during the progress of the Work, employ enough skilled workmen and
have on hand and maintain an adequate supply of materials and equipment to complete the Work in
accordance with the Construction Schedule. The ESCO will employ only union labor for the completion of
the Work, unless otherwise prohibited by applicable law. The ESCO has satisfied itself, by its own
independent investigation and study, regarding all the conditions of the specific areas in the Site affected by
the Work to be done and materials to be furnished; the meaning, intention and sufficiency of any plans and
specifications for the Work; the recommendations of the Investment Grade Audit; and the conditions under
which the Work is to be done; and has executed this Contract based on such investigation, study and
determination.

4.4 Employee Discipline. The ESCO shall enforce discipline and good order among the ESCO's
employees and other persons carrying out the Work. The ESCO shall remove any employee from the
Project on reasonable written demand of the Customer. Should such removal cause the ESCO to
experience substantial delay, an appropriate adjustment to the Contract Time shall be made.
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4.5 Safety. The ESCO shall be responsible for initiating, maintaining, and supervising reasonable
safety precautions and programs in connection with the performance of the Contract Services. The ESCO
shall take reasonable precautions for safety of, and shall provide reasonable and appropriate protection to
prevent damage, injury or loss to (1) employees on the Work and other persons who may be affected
thereby; (2) the Work and materials and equipment to be incorporated therein; and (3) other property at the
Site or adjacent thereto.

4.6 Waste Materials and Rubbish. The ESCO shall keep the premises and surrounding areas free from
accumulation of waste materials or rubbish caused by the Work. All cost to remove waste materials and
rubbish from the Site shall be borne by ESCO. Upon Final Acceptance of the Project, the ESCO shall, to
the Customer’s satisfaction, remove from and about the Site all waste materials, rubbish, ESCO's tools,
equipment, machinery, and surplus material.

4.7 Recycling. The ESCO shall give preference to the use of recycled products in the performance of
any Work, and shall cooperate with any recycling program established for the Site or available through
local government(s).

4.8 Access to the Work. The ESCO shall, at all times, provide the Customer with unrestricted access
to the Work in preparation and progress wherever located in the Site, provided such unrestricted access
does not interfere with any critical Work in progress. Customer shall require that anyone it permits access
to the Work in preparation and progress wear appropriate safety apparel and/or gear.

4.9 Use of Site. The ESCO shall confine its operations to the portions of the Site identified in the
Contract Documents or otherwise approved by the Customer, and shall not unreasonably encumber the
portions of the Site used for the Work with materials, equipment, or similar items. The ESCO and all
Subcontractors shall use only such entrances to the Site as are designated by the Customer. During
occupied hours, ESCO shall limit construction operations to methods and procedures that do not adversely
and unduly affect the environment of occupied spaces within the Site, including but not limited to creating
noise, odors, air pollution, ambient discomfort, or poor lighting. The Customer will provide access to bays
within the Site's loading dock in accordance with the Building Rules and Regulations.

4.10 Project Meetings. The ESCO shall provide for regularly scheduled weekly project meetings
during the Installation Period, and shall give timely advance written notice and agenda of such meetings to
the Customer. The ESCO shall record minutes and distribute copies of minutes of meetings to the
Customer within two (2) business days after each meeting. The ESCO shall schedule additional project
meetings if requested by the Customer.

411 Correction of the Work. The Customer shall have the right and authority to reject Work which
does not conform to the Contract Documents. The ESCO shall promptly correct Work rejected by the
Customer for failing to conform to the requirements of the Contract Documents, whether observed before
or after Substantial Completion and whether or not fabricated, installed or completed, and shall correct any
Work found to be not in accordance with the requirements of the Contract Documents within the warranty
period set forth in Section 5.10. The provisions of this Section 4.11 apply to Work done by Subcontractors
as well as to Work done by direct employees of the ESCO.

4.11.1 If the ESCO fails to correct the Work, or any portion thereof, that is not in accordance
with the requirements of the Contract Documents or fails to carry out Work or provide information in
accordance with the Contract Documents, and the ESCO, after receipt of written notice from the Customer,
either (i) has not cured such failure within twenty-one (21) days or (ii) if the nature of the failure is such
that it is not capable of cure within twenty-one (21) days, has not reached agreement with the Customer for
a plan to cure such failure or has not commenced and diligently and continuously pursued the cure of such
failure in accordance with such plan within such twenty-one (21) day period, then the Customer, by written
order signed by the Customer or by an agent specifically so empowered by the Customer in writing, may
order the ESCO to stop the Work, or any portion thereof, until the cause for such order has been eliminated
or the ESCO has provided the Customer with a plan for corrective action acceptable to the Customer in its
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reasonable judgment. The right of the Customer to stop the Work shall not, however, give rise to a duty on
the part of the Customer to exercise this right for the benefit of the ESCO or any other person or entity.

4.11.2 Nothing contained in this Section 4.11 shall be construed to establish a period of
limitation with respect to other obligations which the ESCO might have under the Contract Documents.
Establishment of such time period as described in this Section 4.11 relates only to the specific obligation of
the ESCO to correct the Work, and has no relationship to the time within which the obligation to comply
with the Contract Documents may be sought to be enforced, nor to the time within which proceedings may
be commenced to establish the ESCO's liability with respect to the ESCO's obligations other than
specifically to correct the Work.

4.12 Performance and Payment Bonds. The ESCO shall, upon execution of this Contract and prior to
performing any Work, obtain and furnish to the Customer and maintain in effect throughout the Installation
Period a payment and performance bond covering the faithful performance and completion of the Work and
the payment of all obligations arising under this Contract during the Installation Period. Such bonds shall
be issued by a surety company authorized to do business in the state that the Site is located and in a form
acceptable to the Customer, in an amount equal to the Contract Sum. No notice of change order need be
given to the surety company. The ESCO shall supply evidence satisfactory to the Customer that the party
issuing the bonds has the authority to bind the issuing surety company. If the ESCO fails to furnish and
maintain such bonds, the Customer may purchase such bonds on behalf of the ESCO and the ESCO shall
pay the cost thereof to the Customer upon demand.

4.13 Startup/Commissioning. The ESCO shall conduct a thorough and systematic performance test of
each element and total system of the installed ECM in accordance with Schedule A, and demonstrate that
the ECM complies with the requirements of the Contract Documents. ESCO shall incorporate any
Customer required changes into the commissioning plan for the ECM. The tests shall be performed by the
commissioning entity designated in Schedule A, or, if no entity is designated, a qualified commissioning
entity reasonably acceptable to the Customer. The ESCO shall provide advance written notice of at least
ten (10) business days to the Customer of the scheduled test(s), and all tests shall be scheduled at times
convenient to the Customer at no additional cost. The Customer shall have the right to designate
representatives to be present at any or all such tests including representatives of the manufacturers of the
ECMs. The ESCO, or its Subcontractor(s), shall correct or adjust all deficiencies in operation of the ECMs
identified during the course of the tests described in this Section. The ESCO shall provide to the Customer
a description of the ongoing training requirements for the Site's operations and maintenance personnel
necessary to maintain proper ECM performance after Final Acceptance.

4.14 Manufactures’ Warranties. At Final Acceptance of the Work, the ESCO shall furnish the
Customer two (2) original complete sets of all manufacturers' warranties, guarantees, parts lists, and
literature applicable to equipment, systems, fittings, and furnishings included in the Work (collectively
referred to as "Manufacturers' Warranties'), completed in favor of the Customer. These Manufacturers’
Warranties are in addition to and not in lieu of the ESCO's warranty set forth in Section 5.10, and the
Customer is entitled to look to the ESCO for remedy in all cases where the ESCQO's warranty applies
regardless of whether a Manufacturer's Warranty also applies. The Customer shall acknowledge receipt of
the sets of Manufacturers' Warranties on the set itself, and the ESCO shall cause six (6) copies of an
acknowledged set to be made and furnished to the Customer. All Manufacturers' Warranties will be for
applicable periods and contain terms not less favorable to the Customer than those terms that are standard
for the applicable industries, and will either be issued in the first instance in the name of and for benefit of
the Customer, or be in a freely assignable form and be assigned to the Customer without limitations.

4.15 Risk of Loss. Regardless of the passage of title, risk of loss and damage to the Work shall remain
with the ESCO until the date of Final Acceptance of the entire Project; provided, however, to the extent the
Customer recovers any insurance proceeds from the Builder’s Risk Insurance carrier or from the
Customer's existing property owner's insurance carrier as a result of such loss or damage, the same shall be
applied against said loss or damage.

4.16 Theft, and Damage. The Customer will not be responsible for any material theft or damage to any
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stored or installed equipment until the Work is accepted by the Customer.
ARTICLE 5- OTHER SERVICES AND REQUIREMENTS OF ESCO

51 Contract Documents. The ESCO hereby covenants and agrees that it shall duly and properly
perform the Contract Services and implement the Project in accordance with the Contract Documents and
the Professional Standard. Unless otherwise provided in the Contract Documents, the ESCO shall provide
and pay for labor, materials, tools, equipment and machinery necessary for the proper execution and
completion of the Contract Services. The intent of the Contract Documents is to include all items
necessary for the proper execution and completion of the Contract Services including, without limitation,
all items and services that are consistent with, contemplated by, or reasonably inferable from the Contract
Documents, whether or not such items and services are specifically mentioned therein. The Contract
Documents are complementary, and what is required by one shall be binding as if required by all. The
Parties intend that the Contract Services will be coordinated with the work and services performed under
the Separate ECM Contracts, and that the ESCO will schedule and perform all Work under this Contract
and the work under the Separate ECM Contracts so as to efficiently complete the Project and the Separate
ECMs and minimize disruption to tenants at the Site.

5.2 Subcontractors. The ESCO shall furnish in writing to the Customer for its approval the names of
the Subcontractors to whom the ESCO plans to award any portion of the Contract Services. Contracts
between the ESCO and Subcontractors shall require each Subcontractor, to the extent of the Contract
Services to be performed by the Subcontractor, to be bound to the ESCO by the terms of the Contract
Documents, and to assume toward the Customer all the obligations and responsibilities which the ESCO,
by the Contract Documents, assumes toward the Customer. The ESCO shall be responsible to the
Customer for acts and omissions of the Subcontractors, their agents and employees, and any other persons
performing portions of the Contract Services, to the same extent as the acts or omissions of the ESCO
hereunder. Subcontractors may only use union labor for the completion of the Work, unless otherwise
prohibited by applicable law. Further, all Subcontractors must be licensed and bonded in accordance with
New York law.

5.3 ESCO's Key Personnel. Included within Schedule A attached hereto is a list of the ESCO's key
personnel who will be responsible for supervising the performance of the Contract Services. Among such
individuals there shall be appointed a principal representative of the ESCO (the "ESCO's Representative™)
who shall be the ESCO's authorized representative, and who shall receive and initiate all communications
to and from the Customer and be authorized to render binding decisions related to the Contract Services.
The ESCO shall not remove any such key personnel from the Project without the Customer's prior written
consent, which consent shall not be unreasonably withheld. If, after execution of this Contract, the
Customer reasonably objects to any of the ESCO's key personnel, the ESCO shall promptly remove such
disapproved personnel. If any of the ESCO's key personnel are removed as provided above, any
replacement personnel shall be subject to the prior written approval of the Customer, which approval shall
not be unreasonably withheld.

5.4 Taxes. The ESCO shall pay all federal, state or local sales, consumer, use, and other similar taxes
for which it bears the incidence of taxation, whether or not effective or merely scheduled to go into effect.
The Contract Sum is based on taxation requirements in existence (or scheduled to go into effect) as of the
date this Contract is executed. Any changes in or to such taxation requirements that affect the cost of the
Work shall entitle the ESCO to an equitable adjustment to the Contract Sum through a Change Order;
provided, however, the ESCO shall not be entitled to any adjustment to the Contract Sum as the result of
any change to income tax laws or any law by which a tax is levied or assessed on the basis of the ESCO's
income, profits, revenues, or gross receipts.

55 Compliance with Law. The ESCO shall comply with and give all notices required by federal,
state, county, and municipal laws, ordinances, regulations, and orders and with the rules, regulations, or
orders of the local board of fire underwriters or other similar body bearing on the performance by the
ESCO of the duties or responsibilities under this Contract. The Contract Sum is based upon laws, codes
and regulations in existence as of the date this Contract is executed. Any changes in or to applicable laws,
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codes, and regulations affecting the cost of the Work shall entitle the ESCO to an equitable adjustment in
the Contract Sum and Contract Time through a Change Order. For purposes of this paragraph, the term
"regulations” refers to any administrative regulations promulgated by a governmental authority pursuant to
law or code, and does not include the interpretation of legal requirements by government officials in the
administration and enforcement of any legal requirement.

55.1 The ESCO shall promptly remedy any violation of any such law, ordinance, rule,
regulation, or order that comes to its attention to the extent that the same results from its performance of the
Work. The ESCO shall promptly, and in no event later than the close of the next business day following
receipt, give notice to the Customer by telephone, with confirmation in writing, of receipt by the ESCO of
any information relating to violations of laws, ordinances, rules, regulations, and orders.

55.2  The ESCO represents and warrants to, and covenants with, the Customer that (i) neither
the ESCO nor any of its affiliates currently are, or shall be at any time during the term hereof, in violation
of any laws relating to terrorism or money laundering (collectively, the “Anti-Terrorism Laws”), including
without limitation Executive Order No. 13224 on Terrorist Financing, effective September 24, 2001, and
regulations of the U.S. Treasury Department's Office of Foreign Assets Control (OFAC) related to
Specially Designated Nationals and Blocked Persons (SDN’s OFAC Regulations), and/or the Uniting and
Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism Act
of 2001 (Public Law 107-56) (the “USA Patriot Act”); (ii) neither the ESCO nor any of its U.S.-based
officers, directors, employees, or Subcontractors is or shall be during the term hereof a “Prohibited
Person” which is defined as follows: (1) a person or entity owned or controlled by, affiliated with, or acting
for or on behalf of, any person or entity that is identified as an SDN on the then-most current list published
by OFAC at its official website, http://www.treas.gov/offices/eotffc/ofac/sdn/tllsdn.pdf or at any
replacement website or other replacement official publication of such list, and (2) a person or entity who is
identified as or affiliated with a person or entity designated as a terrorist, or associated with terrorism or
money laundering pursuant to regulations promulgated in connection with the USA Patriot Act; and (iii) the
ESCO has taken appropriate steps to understand its legal obligations under the Anti-Terrorism Laws and
has implemented appropriate procedures to assure its continued compliance with such laws. The ESCO
hereby agrees to defend, indemnify, and hold harmless the Customer, its officers, directors, agents, and
employees, from and against any and all claims, damages, losses, risks, liabilities and expenses (including
attorney's fees and costs) arising from or related to any breach of the foregoing representations, warranties
and covenants. At any time and from time-to-time during the term, the ESCO shall deliver to the Customer
as soon as practicable after receipt of a written request therefor, a written certification or such other
evidence reasonably acceptable to the Customer evidencing and confirming the ESCO'S compliance with
this Section.

5.6 Remedy to Damage or Loss. The ESCO shall promptly remedy damage, injury or loss at the Site
to the extent caused in whole or in part by the ESCO, a Subcontractor, or anyone directly or indirectly
employed by any of them, or by anyone for whose acts they may be liable.

5.7 Royalties and License Fees. The ESCO shall pay all royalties and license fees related to the
Contract Services; shall defend suits or claims for infringement of patent rights required for the Contract
Services to be performed; and shall hold the Customer harmless from loss on account t