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A. Introduction

As Americans have become more and more environmentally conscious, the demands for sustainable or “green” built homes, workplaces and retail spaces has skyrocketed.  According to the State of Green Business 2008, “demand and planning for green buildings is rising like skyscrapers on steroids.”
  Green buildings are replacing traditional construction as owners and developers become aware of the financial and environmental advantages of sustainable building development and as federal, state and local governments increasingly require sustainable public and private new construction. 

While developers and construction professionals adapt to this increased sustainable building, new legal risks are presented and many new things can and most assuredly will go wrong.  The emerging nature of green design and construction will likely increase the liability of developers and construction professionals for two fundamental reasons.  First, there is no universally acceptable standard for what qualifies as green or sustainable building.  Second, there is the risk of heightened expectations on the part of the end user.  Buyers of green buildings may believe that “green” somehow means “defect free”, or that sustainable buildings will require less maintenance or have a longer useful life than conventional construction.  Despite the severe recession and its impact on construction, green building continues to receive almost unanimous support from construction and design professionals.
  The global green building industry totaled over $553 billion in 2009.

While there are very few reported cases dealing with green building issues, traditional legal theories and remedies undoubtedly will be adapted as disputes wind their way through the courts.  For now, the best preparation for what to do when things go wrong is to understand the basic concepts of the most common green building systems and to anticipate issues in drafting agreements and conducting construction and design activities.
Accordingly, this paper will first review some of the major green building rating agencies and systems currently in use in the United States.  Second, it will address public and private green building considerations, including potential methods for appropriately managing risks in green building.  Finally, this paper will examine some of the reported cases and insurance claims involving green building disputes.  While this paper is by no means an exhaustive survey, it will hopefully give the Washington building professional or advisor a starting point to understand and anticipate green building risks and be better prepared for what to do when things go wrong.
B. Overview of Rating Agencies and Systems

Green or sustainable building means different things to different people.  As explained in more detail below, one of the first tasks in managing green building risks is to have clear definitions of green building in the construction and design documents.  The U.S. Environmental Protection Agency (EPA) states that “Green is the practice of creating structures and using processes that are environmentally responsible and resource-efficient throughout a building’s life cycle from siting to design, construction, operation, maintenance, renovation and deconstruction.”
  This section examines some of the leading green building rating agencies and systems.
1. LEED

The most common green building rating system in the United States is the Leadership in Energy and Environmental Design (“LEED”) Green Building Rating System, administered by the U.S. Green Building Council (“USGBC”).
  LEED is a point-based system, with points awarded for each element satisfied on the LEED checklist.  The checklist scores compliance with LEED standards in the following areas:  sustainable sites, water efficiency, energy and atmosphere, materials and resources, indoor environmental quality, innovation in design and regional priority.  LEED standards are currently available or under development for:  new commercial construction and major renovation projects, existing buildings: operation and maintenance, commercial interiors projects, core and shell projects, schools, retail projects, healthcare projects, homes, and neighborhood development.  Under the LEED for New Construction and Major Renovations Version 3 checklist, there is a total of 100 points available, and a project must achieve at least 40 points to receive LEED certification.  There are four LEED certification levels:  certified (40-49 points), silver (50-59 points), gold (60-79 points), and platinum (80 or more points).
  The USGBC assigns a rating based on the information submitted to it; there are no on-site inspections, and once a building receives a rating, there are no future audits of the project.
Version 3 replaces Version 2.2 and is a major evolution of the LEED rating systems for commercial buildings.
  The new version expanded the third-party certification program and improved elements of LEED Online.  In addition, points are weighted based on categories defined by the Environmental Protection Agency, and additional “regional” credits are available for projects that respond to environmental concerns unique to the regions in which the projects are located.
At the present time, Washington requires that certain categories of public buildings receive LEED certification.
  LEED is optional for private construction projects in Washington.
2. Built Green Washington

Built Green Washington
 is a cooperative of Washington’s regional green home building programs.  The majority of member programs utilize checklists to guide builders and homebuyers in incorporating green building techniques into the design and construction of their projects.  The checklist awards points for each green feature included in the project.  Depending upon the number of points earned, the project will receive a rating of 1 to 5 stars.  Third party verification, while not required for star rating levels 1 through 3, is mandatory to achieve a 4 or 5-star rating.
There are eleven Built Green regional programs in the state of Washington.
  In addition, many Built Green programs will provide assistance and guidelines to projects under construction in regions lacking Built Green initiatives.  The Built Green program for King and Snohomish counties is sponsored by the local branch of the Master Builders Association.  It offers the following checklists:  Single-Family New Construction (single family, custom, and production); Remodeler (additions and renovations of existing structures); Multifamily (apartments and condominiums); and Communities (neighborhoods and developments).
  The Single-Family New Construction checklist provides an example of the comprehensive nature of Built Green certification requirements.
  The eleven–page checklist is broken down into the following sections:  (1) Green Codes and Regulations, (2) Site and Water, (3) Energy Efficiency, (4) Health and Indoor Air Quality, (5) Materials Efficiency, and (6) Extra Credit.

Built Green is increasingly being used to certify private construction in Washington.  For example, the South Sound region experienced a 250 percent increase in the number of certified Built Green homes between 2007 and 2008.

3. The National Green Building Standard

The National Association of Home Builders (“NAHB”) and the International Code Council (“ICC”) developed the National Green Building Standard in 2008.  The Standard provides green practices that may be incorporated into new homes, including high rise multi-family buildings, home remodeling and additions, and building sites.  Certification under the Standard is based upon the number of points earned from a comprehensive checklist.  The checklist requires third party verification.  The Standard includes the following categories:  Site, Resource Efficiency, Energy Efficiency, Water Efficiency, Indoor Environmental Quality, Homeowner Education, and Global Impact.  There are four certification levels:  Bronze, Silver, Gold, and Emerald.  The Standard was submitted to and approved by the American National Standards Institute (“ANSI”) in January 2009.

4. Green Globes
Green Globes is a web-based green building assessment and rating system, originally developed in Canada
 and brought to the United States in 2004 by the Green Building Initiative (“GBI”) 
.  Under Green Globes, a project can attain a ranking of one to four “globes” depending upon the number of points earned.  Points are awarded in the following categories:  Management, Site, Energy, Water, Resources, Emissions, and Indoor Environment.  Green Globe project certification requires third-party verification.  (Issaquah’s Blakely Hall, a town hall constructed in 2005, was the first building in the United States to earn Green Globes certification.)  GBI is in the process of developing Green Globes into an official ANSI standard, currently named the “GBI Proposed American National Standard 01-2008P:  Green Building Assessment Protocol for Commercial Buildings.”  A third public comment period was extended to November 16, 2009.  The standard will be officially released following the completion of comment review by the ANSI technical committee and the implementation of any corresponding changes.

C. Green Building and Risk Management

1. Public Sector Considerations

In July 2005, Washington became the first state to enact legislation mandating that state-funded building projects attain a LEED silver standard rating from the U.S. Green Building Council.  RCW 39.35D, which took effect on July 24, 2005, applies to any new construction or remodeling project of more than 5,000 square feet, with laboratory facilities, hospitals, pumping stations, and research facilities as the only categorical exceptions.
  Affordable housing projects funded out of the state capital budget are also exempt from the LEED silver standard requirement.  However, RCW 39.35D charged the Department of Community, Trade, and Economic Development with adopting parallel sustainable building standards appropriate for affordable housing.  Therefore, beginning July 1, 2008, all affordable housing projects applying to the Housing Trust Fund are required to satisfy various criteria as set forth under the Evergreen Sustainable Development Standard (“ESDS”) Criteria.

a. High-Performance Building Laws

In 2000, the City of Seattle implemented a sustainable building policy which also requires the attainment of the LEED silver standard for its public construction.
  King County encourages sustainable building through various incentives, including Green Building Grants and dedicated resources provided to green developers free of charge.

RCW 39.35D requires that all major facility projects of public agencies, public school districts
 or other entities receiving any funding in a state capital budget or financed through a financing contract as defined in RCW 39.94.020 must be designed, constructed, and certified to at least the LEED silver standard.  This requirement applies to major facilities projects to the extent that appropriate LEED silver standards exist for that type of building or facility.  The Department of General Administration has developed and issued a set of guidelines, called the State LEED Quality Assurance Process, for the administration of RCW 39.35D.
  Four separate submittals are required to satisfy the Quality Assurance Process:  Environmental Design Considerations, Design Development, Construction Documents, and Post Construction.

b. Legal Obligations and Procedures Under the High-Performance Public Buildings Law
· All publicly-funded new construction and major remodeling jobs must comply with the law, which requires close partnership between the entity sponsoring the building project and the design and construction teams.
· To avoid creating an overwhelming burden on those who contract with the state, the law promotes the use of “flexible methods and choices” to achieve the LEED silver standard.

· While the LEED silver standard is the mandatory objective, the law also contemplates those construction projects where it may be difficult (if not impossible) to meet the LEED silver standard.  However, abandonment of the LEED silver standard may not be undertaken without satisfaction of the following procedural steps:

· The building design and construction teams, in consultation with the sponsoring public agency or publicly-funded entity, must determine before breaking ground if they achieve any LEED standard.

· If, after researching the matter, they determine that no LEED standard certification is practicable, then they must report in detail to the legislature why they cannot comply with the law.

This justification requirement encourages creative problem solving and fidelity to the law’s purpose by obligating the parties to submit a sufficiently detailed analysis in order to suspend the law’s enforcement.

· The law includes an indemnification clause for the design and construction teams in the event that they make a good-faith effort to implement the standard but fail to meet the LEED Silver or other LEED requirements.

· The agency sponsoring the building project will hold a pre-proposal/pre-bid conference with prospective bidders to discuss compliance with and achievement of high-performance green building standards.

· The Department of General Administration was required under the law to establish the High-Performance Buildings Advisory Committee (“HPBAC”), whose members include regional leaders in the design and construction industry as well as other individuals involved in developing the Washington green building initiative.

· The law recognizes the LEED program’s goal to increase demand for building materials and products that are extracted locally and expresses the legislative intent to emphasize this goal to use Washington state based resources.

c. Judicial Limits on Public Green Building Regulations

Despite the dramatic increases in government regulations, the local and state government’s authority to promote green building efforts is not limitless.  In AHRI et al. v. City of Albuquerque, 2008 WL 5586316 (D.N.M.), a coalition of water heating equipment groups and distributors of heating, ventilating and air conditioning (“HVAC”) products sued the City of Albuquerque for enacting rules mandating that new buildings either obtain LEED certification or meet other energy reduction standards in its Energy Conservation Code and High Performance Building Ordinance.  The Court granted a preliminary injunction in favor of the plaintiffs, finding that while the City’s goals were laudable, “the drafters of the Code were unaware of the long-standing federal statutes governing the energy efficiency of certain HVAC and water heating products and expressly preempting state regulation of these products when the Code was drafted and, as a result, the Code, as drafted, infringes on an area preempted by federal law.”  Id. at 12.  As the number of green building regulations proliferate and therefore the social and financial stakes for all the participants increase, there are likely to be additional regulatory challenges.
2. Public and Private Construction Risk Considerations

At present, private sector green building is performed on a voluntary basis.  However, construction professionals should anticipate increased mandatory requirements for considering green building elements in all projects in the near future.  For example, in 2007 the AIA published a new series of form contracts that include a number of obligations relating to green designs.  The 2007 version of the B101 contract states that the architect “shall discuss with the Owner the alternative approaches to design and construction of the projects, including the feasibility of incorporating environmentally responsible design approaches…”
 The contract further states that architects “…shall consider environmentally responsible design alternatives, such as material choices and building orientation.”  However, if the owner would like extensive environmentally responsible design
 or LEED certification
 services, the owner will have to enter into a separate agreement.

The AIA form B214-2007 is a contract addendum that covers LEED certification services.
  The form B214 mandates that architects perform a number of LEED related functions not ordinarily required of architects.  One such function includes holding a pre-design workshop with the owner, the owner’s consultants, and the architect’s consultants during which the parties will review the LEED Green Building Rating System, preparation of the LEED Certification Plan, and the process for registering the project with the United States Green Building Council. 
  At this meeting, the parties will also identify which LEED point they intend to target.  In addition to holding the pre-design meeting, the form B214 also requires architects to submit certification documents to the owner at regular intervals during the project.

Given the mandatory requirements for green building in the public sector and the increasing inclusion of green building standards into private construction contracts, green development owners and professionals should be knowledgeable of the risks and rewards inherent in building green and take steps to protect themselves from unexpected liability.
a. Professional Education

Because most construction professionals lack sustainable building experience, individuals offering “green” services should ensure that they obtain proper training and, in some cases, accreditation. 
  Proper training serves to decrease the individual’s potential legal liability, which can arise due to mistakes made from ignorance of the green design and construction process.  Furthermore, sustainable building may increase the green building professional’s scope of services, requiring additional responsibilities and time in certain phases of the sustainable building project.  Education and accreditation will prepare the professional to perform successfully these additional responsibilities.
b. Selecting a Green Certification System
When selecting a green build certification program, owners and building professionals should work together to select a program that best exemplifies the desired outcome for the project.  For example, LEED may not be appropriate if a project goal is to attain a certain level of actual energy usage, as LEED is certified through paper submissions and not by actual inspection of building performance.  Furthermore, additional specification may be required to indicate which points within a program reflect desired project outcomes.  For example, a developer may be able to attain sufficient points for LEED certification by installing a bike rack rather than the desired rainwater retention system.  A thoughtful and well-developed project “mission statement,” including desired green building criteria appropriate to the project, site, and region, should be completed prior to selecting the certification system.
  Applying clear and delineated project expectations to green building program selection will help ensure that the desired outcomes are achieved.
c. Risk:  Managing Expectations

A key factor in the green building process is that all parties, owners, builders, trade subcontractors, and buyers or tenants have an understanding of the fundamentals of green design and construction.  Establishing expectations at the front-end is compulsory in order to manage the unique legal issues and risks confronting sustainable building projects.

After selecting an appropriate rating system, construction professionals should be cognizant of and appropriately address the risks associated with building green.  While there is some indication that green designs may improve an owner’s productivity and health, green buildings can also be more expensive to construct than their traditional counterparts and may not meet the owner’s performance expectations.  Green building professionals should make owners aware at the beginning of the project of the significant costs associated with building green.  This increase in costs is attributable to the professional’s added responsibilities in ensuring construction meets green certification criteria as well as the green building industry’s heavy reliance on new technologies and construction materials.  In addition to making owners aware of increased costs, green building professionals should strive to communicate realistic expectations for building performance.  Many green building owners have unrealistic expectations, including anticipating dramatic utilities savings in a short period of time and expecting fewer maintenance repairs in the “sustainable” project.  Unrealistic expectations held by owners frequently lead to lawsuits against building professionals, so managing these expectations is a critical component to minimizing liability.

d. Risk:  Use of New Materials and Technologies
Green building professionals are also exposed to risk due to the frequent use of new material and technologies in green building.  Many new materials used in green building are untested.  When an owner is unable to reach a manufacturer of material due to the four-year statute of limitations on product liability actions, she may pursue the construction professional, who is generally subject to a longer statute of limitations.  Additionally, warranties on new materials are very limited, usually covering only the replacement cost of the item.  Thus, it is recommended that green building professionals obtain “either a sign-off from the owner acknowledging this fact or a waiver of liability for the use of the new product.”

The concept of “greenwashing” has also become a buzz-word and used to describe the act of misleading consumers regarding the environmental practices of a company or the environmental benefits of a product or service.   In the construction industry, liability for “greenwashing” may arise in the form of misrepresentation, fraud, and other intentional torts imputed to builders or contractors that purport to build green but do not.  Unmanaged consumer expectations, when combined with inadequate project supervision to assure compliance with new specifications, will undoubtedly lead to consumer lawsuits.

e. Allocating Risk
Risk allocation in green development is an open question with no clear answer.  For example, many argue that the architect, not the contractor, should be liable for a project that fails to meet its green expectations and maintain that the risk be placed on the contractor only when design-build subcontractors are employed.  Others believe that the owners, engineers, contractors, and designers should share the risk of a project that fails to meet expectations.
Well drafted contracts that memorialize the expectations of the parties and allocate the risks of non performance, delay, or other failures are the key factor to successful construction projects and avoiding later disputes.  Green building risks dramatically impact the negotiation and drafting of construction documents and the allocation of risks.  Owners, design professionals and contractors are each best served by contracts that clearly specify their agreed-upon responsibilities and duties, including using clearly defined definitions of the intended green goals and which parties are responsible for achieving those goals.  The parties should detail the specific system and version of LEED that applies to the project, the party responsible for the documentation of the LEED submittals at both the design and construction phases, and the manner in which the parties may be responsible for long-term compliance and recertification of the project.  In addition to the considerations described in this Section, a green building contract issues checklist is attached as Exhibit 1 to these materials.  This checklist will serve as a helpful reminder to owners, contractors, design professionals and all other parties of risks that should be covered in an effective agreement.

Each of the stakeholders on a green construction team has a unique perspective that must be considered in the documentation of a construction project.  The owner must work with the stakeholders to fully integrate them into a green construction team, and work closely with the team as the project progresses.   They will need to communicate as to how they will assist each other in working to manage the LEED certification submittal process.  There must be give and take in regard to certain elements, especially considering that many of the materials, products and techniques are relatively new and each party might have a unique perspective on the effectiveness of such products.  With respect to the owner/‌architect agreements, the AIA B214-2007 form is a good start to establish the duty and responsibilities of the architect for LEED projects.  It is worth noting, however, that the B214-2007 does not contain a standard of care, which may be a key negotiating point between the owner and architect, especially if the professional was hired due to its past green building experience.  The design professional will want to limit their sustainability obligations and performance requirements.  Architects in particular should be careful to avoid giving a warranty or guarantee as to the LEED certification goals, as the architect’s insurance company may deny professional liability insurance coverage for the failure to achieve such a goal.

As is the case with owner-architect agreements, the standard forms of AIA construction contracts do not address green building issues.  Therefore, both parties would be well served to detail the intended LEED certification level, as well as the party that will oversee the LEED certification process.  Again, the owner should require the contractor to perform at an elevated standard of care, especially if the contractor was selected due to its expertise with green building.  There will also be issues with respect to the warranty language for green products used in construction, as well as timing issues in performance for the project.  Ultimately, the owner and contractor must work together to come to a compromise position.  For example, a balance could be struck with respect to a certain LEED certification level by providing a bonus to the contractor if the project achieved that standard.  The amount of the bonus could also focus upon the potential damages that would be suffered by the owner, such as a loss of tax credits or increased costs due to inclusion of certain green products, as the basis for a liquidated damages provision.
Insurance companies have also been getting on board with the concept of building green.  For example, the environmental arm of American International Group (“AIG”) has been marketing its Sustain-a-Build program, offering insurance policy discounts for LEED-certified green building projects.  Under the program, companies that receive LEED certification for their facilities are eligible for discounts to their premiums for new Pollution Legal Liability (“PLL”) policies.  AIG’s PLL policies are aimed at commercial real estate developers and renovators who face risks from environmental hazards at sites that are being renovated, expanded or demolished.  The risks come not only from employee or contractor exposure to toxics on-site during the work, but also from current federal laws, which put commercial building owners at potential legal risk from contamination that occurred well before taking ownership of a building.  As a result, green building practices, especially those certified by the USGBC, theoretically allow a developer to manage their risk of liability through insurance coverage.  Developers must be sure to consult with their insurance brokers or insurance coverage attorneys to confirm the policies offered truly cover the risks identified.

Not only is there debate on who should bear the risk of green development, but there is also discussion of the appropriate mechanism with which to allocate risk.  Suggestions for mechanisms with which to control risk/reward allocation have included the following:

1) Warranties and Guarantees

Any warranties and guarantees used should be drafted to address the specific risks and obligations undertaken by the architect and contractor with respect to green objectives.

2) Retainage for Architects and Contractors
Neither architects nor contractors will likely be amenable to new retainage schemes within the contract.  Architects are not typically subject to retainage provisions, and contractors may be displeased with additional retainage for green criteria or with the extended wait for releasing retainage due to the lengthy green certification process.
3) Liquidated Damages/Bonuses

As with retainage, architects are typically not subject to liquidated damages and bonus incentives and may therefore find the concept distasteful.  While contractors are accustomed to such provisions, there will still be complications surrounding the timing of assessment and collection of liquidated damages and the timing of earning and collecting bonuses.
4) Including the Architect and Contractor as Part of Project Ownership

By including architects and contractors as minimal members of project limited liability companies, the responsibility for achieving green certification is placed on all key players in the project:  architect, contractor, and owner.  The limited liability company’s operating agreement would determine the price at which the owner would purchase the architect and contractor’s interests, based in part on whether green certification was achieved or green objectives were satisfied.
5) Performance Bonds

Performance bonds are a three party contract between the owner, contractor, and surety, where the surety guarantees the performance of the contractor.  While not traditionally used in private construction, these bonds may offer potential operating cost savings and tax incentives when green objectives are satisfied.
D. Cases and Claims Arising From Green Building Construction
For each party, there may be serious ramifications for the failure to achieve applicable standards specified or implied in the project documents.  Just as in traditional construction projects, risks arising from green building may include claims for breach of contract, breach of express and implied warranties, loss of funding or grant eligibility,  rescission of tax credits , fines, assertions of damages arising from delays, negative marketing perception for developments and/or developers and breach of lease or other contractual obligations.  Furthermore, green development is often supported by public policy initiatives.  When projects are supported either publicly or privately based on specified green requirements, additional risks for failing to meet standards could include the de-certification of the project, along with the reduction or elimination of project financing.
A limited number of appellate decisions and recent insurance claim activity indicate that architects and contractors are being faced with a wide variety of claims relating to failed green designs.  The majority of claims can be categorized as either failure to meet performance requirements or failure to achieve a targeted green certification rating.  While there are almost no reported cases under recent green building standards, such as LEED or Built Green, older cases demonstrate how cases can adjust established standards to green building issues.  These cases and claims reinforce the need for developers, construction professionals and their advisors to consider the steps described in the previous section to anticipate and allocate risks before the project begins to help minimize the subsequent problems and disputes.  These steps will assist all parties in knowing what to do when things to wrong.
1. Failure of green designs to satisfy performance requirements

One older case demonstrates a court’s use of established standards to decide whether a design failed to satisfy new green building performance requirements.  In Keel v. Titan Construction Corporation,
 the owner of  a private residence sued his architect and contractor for alleged improper design of an auxiliary solar heating system.  The solar energy system design allowed water to collect in the heat collector, which allowed the water to freeze and damage the collector.  The owner contended that the architect should have known that the design was not suitable for the climate in that area.  In ruling on liability, the Supreme Court of Oklahoma set out the established standard of care for architects as requiring architects to “…exercise ordinary professional skill and diligence and to conform to accepted standards.”
  The court also noted that the architect’s “undertaking does not imply or guarantee a perfect plan or satisfactory results.”
  The court then applied this same standard, to architect’s design of the solar heating system.

In Saunders v. Sabatino,
 an unpublished opinion from Delaware, a homeowner sued an architect for breach of contract for not monitoring the installation of a home geothermal heating, ventilation and air conditioning (“HVAC”) system.  The homeowner contracted with the architect to design the HVAC system and to supervise its construction.  The original design called for two geothermal wells to be dug to power the system; however, during construction, the contractors only dug one well.  The single well proved insufficient to heat the whole house.  The homeowner subsequently sued the architect for breach of contract for failing to monitor the construction of the system.  The court allowed the breach of contract claim and focused on the appropriate amount of damages.

In another geothermal HVAC case, Sanders v. Total Heat & Air, Inc.,
 a homeowner refused to pay the installation cost of a geothermal HVAC system because the system was allegedly too noisy.  The contractor sued the homeowner for payment and the homeowner counterclaimed for breach of warranty, violation of the Deceptive Trade Practices & Consumer Protection Act, and negligent misrepresentation.  The court dismissed the negligent misrepresentation and Deceptive Trade Practices & Consumer Protection Act claims stating that the contractor had presented sufficient evidence that the system was installed according to industry standards and was certified by city inspectors.
Insurance claim activity also indicates that developers and owners are attempting to hold architects and contractors liable for green designs that fail to meet performance standards.
  In one claim, a landscape architect and homeowner agreed to an extensive green roof design. 
  After construction was completed, substantial water infiltration occurred.  The cause of the leak was identified as inadequate structural support.  The structural engineer who designed the roof supports claimed that he was not provided adequate information about how the roof would be used.  An insurance claim was subsequently filed against the engineer.

In another claim, environmentally-friendly bamboo floors were selected to be placed in high traffic areas in a private residence.
  Over time, the bamboo proved to be too soft to handle the traffic around the kitchen appliances.  The bamboo floors also began to retain water, which eventually led to mold.  After multiple unsuccessful attempts to clean the floors, the bamboo was replaced with vinyl tiles.

In another claim, an employer decided to rent a LEED silver-rated office building based on LEED’s advertising that silver ratings promise “healthier and more productive occupants.”
  At the end of the first year, the employer’s records indicated greater use of sick leave, increased complaints by employees about eye strain and drafts, and reduced output by clerical staff.  The employer demanded a rent rebate from the building owner leading the owner to file a claim against the architect that designed the building.

In a similar situation, a design team agreed to design three schools using green designs that would reduce energy costs.
  The architects and consulting engineers signed a contract that stated that the building would “reduce operating costs by 50 percent” compared with schools of a similar size.  However, after the schools opened, it was discovered that energy usage was comparable to other schools recently designed and constructed. The school district subsequently brought a claim against the design team.
2. Failure to achieve the targeted green certification rating
While to date no reported cases exist that discuss liability for failure to achieve green certification, insurance claims have been filed against architects for failure to achieve a targeted LEED rating.  In one claim, an architect allegedly agreed to design a building to achieve a LEED Gold rating and the developer consequently advertised the office building using LEED language regarding “reduced operating costs and healthier and more productive occupants.”
  However, due to budget and time constraints the building failed to achieve the targeted rating.  The developer subsequently sued the architect for negligence, breach of contract and breach of warranty.
In a similar situation, an owner wanted to achieve LEED certification for his building to “increase resale and lease rates and attract tenants in a saturated market.”
  However, in the midst of construction, the owner became dissatisfied with the appearance of the building and ordered aesthetic changes that increased the life-cycle cost of the home.  After it became clear that the building would not meet LEED standards, the developer filed a claim with the architect’s insurance company arguing that the architect should have designed the project to allow for changes and still achieve LEED certification.
3. Insurance claims have also been filed for green product delivery delays, failure to meet sustainable building codes, and subcontractor substitutions of non-green materials
At least one claim has been filed against an architect for not informing the owner that using a particular green building material could lead to construction delays.
  In that claim, an architect wanted to use a green product from a new manufacturer and recommended the product to the owner.  However, due to the product’s unavailability, the construction schedule was significantly altered leading the contractor to demand increased payments for overhead, lost profits and out-of-sequence construction. The owner then filed a claim against the architect for not informing him that the product was subject to delayed delivery.
Another claim has been filed against an architect for not anticipating upcoming changes to building code regulations.
  The architect in that claim designed a building to meet existing codes and laws concerning sustainability. However, these laws were changed before construction was completed.  The owner had to redesign the facility, and the architect wanted to be paid for the redesign. The owner sued the architect arguing that a reasonable architect would have been aware of the pending changes and, thus, the architect should be responsible for the cost of redesign, reconstruction and delay damages.
A claim has also been filed against an architect for improperly specifying the type of sealant that should be used and negligent monitoring of construction.  In this case, the design called for the use of an environmentally friendly sealant that would garner points for LEED certification purposes.  However, the subcontractor used the wrong sealant.  After the error was discovered, the contractor claimed that the sealant was improperly specified in the design plans and even if properly specified, would not have worked.  The sealant was eventually removed and replaced with the correct sealant.  The owner then filed a claim against the architect for improper specification and negligent observation of the construction.
E. Conclusion
As developers and construction professionals rise to the demands of governments and consumers for green built spaces, planning and protection should go hand in hand with marketing and development.  Whether it is the developer-owner, the contractor, the subcontractor, the material supplier, or the design professionals, each stakeholder in a green project needs to understand the project’s goals.  Building green will present new legal risks as the demand for sustainable building projects grows.  Consumer expectations and demand must be met with renewed focus as legislative requirements advance local and national governments goals for sustainable and environmentally sound development.  By having a thorough understanding of the green building ratings and systems, and an appreciation and consideration of the public and private risk of green building and taking steps to address those risks, not only can parties reduce the potential for litigation, they will better understand what to do when things go wrong.
Green Building Contract Issues Checklist

· What is meant by “green?”

· What standard(s) apply to the project or portion(s) of the project?

· What paperwork is required and who is responsible for preparing, reviewing, approving and submitting the documentation?

· Does the prime or general contract clearly set forth the parties’ obligations?

· Does the prime or general contract contain flow-down requirements and are all consultants, subcontractors, vendors and suppliers bound to the terms and conditions of the prime or general contract?

· Does the agreement accurately and adequately set forth the priorities of the parties and identify the end-user expectations?

· Does the agreement make clear who is responsible for operating and maintaining the building?

· Is re-certification a requirement of the agreement?

· What are the penalties for failure to achieve the applicable standard of the contract and of any applicable governmental agency?

· What other laws, regulations and/or requirements are applicable to the project and/or incorporated by reference into the contract? What are the requirements of the building code?

· Are there any land use impediments to the proposed procurement or project delivery method?

· What certifications are required and by whom?

· How are the parties’ insurance obligations impacted by the project or the contract?  (i.e. Am I taking on an uninsurable risk?)

· How are the payment and performance bonds impacted by the project or the contract?
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